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DOCUMENT 203

IN THE CIRCUIT COURT OF MORGAN COUNTY,

REBECCA S, CAIN, _ )
PLAINT{F’F, ;
VS. ; CASE NO. CV 2013-900595
W. JAY SUGGS, M.D,, ;
DEFENDANT, ;
ORDER ON DEFENDANT’S

MOTION FOR SUMMARY JUDGMENT

This case is before the Court for the issuance of a ruling on the Motion for
Summary Judgment filed by the defendant, W. Jay Suggs, M.D. (“Dr. Suggs™). The
Court has'considered the arguments of counsel presented during a hearing on said
Motion, the pleadings, Dr. Suggs” Motion for Summary Judgment and Brief and
supporting evidentiary submission-and the plaintiff’s written opposition; cited fegal
authorities and opposing evidentiary sﬁbmiss.ion.

 Much of the evidence in the record before the Court is undisputed. Dr. Suggs
on:July 2, 2008 performed bariatric surgery on Ms. Cain. During that surgery he
installed a Lap Band VG brand lap band'#mund a portion of her stomach te assist her
in achieving weight loss. That surgery was successful, but over time a portion of the
lap band prolapsed and needed to be replaced. _

On October 5, 2011 Dr. Suggs performed surgery on Ms. Cain to replace the
prolapsed Lap Band VG with a new lap band. He used a laparoscopic technique to
ingtall the new lap band and remove the old one. Before concluding the surgery Dr.
Suggs used the laparoscope to é‘uwey the surgical field. He did not observe any
tubing that remained in the field, he had no reason to believe that a piece of tubing had
become separated, and he saw nothing else of concern before he removed the
instruments and closed the surgical incisions,

While she had pelvic pain and other gynecological problems before the
- Qctober 5, 2011 lap band removal sur'g_el_"y,' Ms. Cain says that her pelvic pain
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worsened afterwards. Intercourse was painful and caused marital problems with her
husband. She experienced incontinence: Ms. Cain began making arrangements with
her gynecologist around mid-April, 2012 to-undergo surgery to address her pelvic pain
and gynecological issues.

On April 22, 2012 Ms. Cain sought treatment for abdominal pzﬁn, nausea and
vomiling in the emergerncy departiment ét- Parkway Medical Center in Decatur. A CT
scan was performed and disclosed an appfox.i.mate 8. centimeter piece of silicone
tubing located inside her body. It is undisputed that this tubing was part of the Lap
Band VG device that Dr. Suggs removed during the October 5, 2011 surgery.

Ms. Cain underwent a hysteroscopy with cndomét‘riai ablation and a disgnostic
Iaparoséopy on May 13, 2012 for her excessive mensirual bleeding and pelvic pain.
Dr. George C. Allen, a specialist in OB/Gyn medicine, performed the surgery. During
the laparoscopy, he observed and rémoved the retained piece of silicone tubing. Dr.
Allen testified in his deposition that he found the piece of tubing in an area located
between Ms. Cain’s hip bones and rib cage that was well away from the area of her
pelvic pain cémplaims. It was easily removed, and he saw no inflammation, adhesive

- disease or erosion into any adjacent organs at the site where the tubing was located.
Dr. Allen doubted that the piece of tubing caused Ms. Cain’s pelvic pain-and related
symptoms. He testified that it did not cause Ms. Cainto have incontinence, adverse

bladder function, swelling, risk of infection or any other adverse consequences. Dr.
Aldlen stated that he performed both the diagnostic laparoscopy and ablation without
regard to the presence of the retained piece of tubing in Ms, Cain. In his medical
judgment, she had a condition known as adénomyosis that he believed to be causing
her pain.

Dr. Suggs agreed with Dr, Allen and testified that, in his medi¢al opinion, the
piece of tubing that was left inside of Ms. Cain did not cause her to have pelvic pain,
bladderincontinence, swelling, any other symptom ot any physical adverse
consequences, Dr. Suggs further stated that he exercised the level of reasonable skil,
care and diligence that other similarly situéted-surgeons would exercise when

removing the original lap band device. Ms. Cain has presented no expert testimony

that disputes the opinions of Dr. Suggs and Dr. Allen.
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In a medical malpractice case the plaintiff_ ordinarily is required to present
expert testimony as to the relevant standard of care and whether or not the medical
care provider violated that standard. Martin v, Dyas, 896 S0.2d 436 (Ala. 2004). Ms.
Cain in this case has presentéd no such expert testimony. Instead, she relies on the so-
called “retained-foreign-object” €xception to the general rule:

The presence of the retained object is prima facie evidence of
negligence by the surgeon in carrying out that responsibility [to
remove before closing the incisi on all foreign objects due to be
removed)..... [t serves to shift the burden to the defendant surgeon
to show that he or she was not negligent because he or she fully
complied with the statutorily definied standard of care, If, after the

- plaintiff offers prima facie evidence of negligence by a showing
that a foreign object was retained in the body after surgery and the
burden of proof shifts to the surgeon, the standard of care ig clearly
established by expert testimony and there is substantial evidence
indicating that the surgeon complied with all components of that
Standard of care, a jury question is presented as 1o whether the
surgeon was in fact negligent.

Breaux v. Thurston, 888 S0.2d 1208, lZ-l?_(A]a._ZOOZ%).

In 2009 the Alabama Supreme Court surveyed cases in other jurisdictions that
analyzed whether or hot the retainted-foreign-object exception should be broadened
under certain circumstances, It concluded that “other states have held that a physician
must have placed the forei gn object in question in the Plaintiff’s body in order for the
rule of prima facie negligence toapply ina msdicai—maipractice action.” fyy p,
Carraway, 32 S0.3d 1247, 1253 (Ala. 2009).  As an example, the Supreme
Court observed that Delaware. generally requires a plaintiffin a medical-malpractice

case to substantiate her claim through expert testimony, but carves out an éxception

where a foreign object was unintentionally left within the body of the patient
following surgery. In Beckett v. Beebe Medical Center, Inc., 897 A.2d 753, 75657
(Del. 2006), the Delaware Supreme Court was asked to broaden the retained-foreign-
object exception to include “situations where an object existing in the body before
SUrgery to remove it temains in the body after that surgery” [italics added], but
declined to do so. The issue in Beckett was whether the surgeon had been negligent in

performing surgery to remove a foreign object already present in the patient's body,
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The Delaware Supreme Court reasoned that “[t}his is not a-claim of negligence which
speaks for itself as would the failure to-remove from the patient’s body a surgical
instrument used during the surgery. Expert testimony 1s necessary to determine the.
merits of this claim.” 897 A.2d at 757. _

The October 5, 2011 sur__gefy performed by Dr. Suggs on Ms. Cain
- encompassed removing the old lap band device that had been installed in 2008 and
teplacing it. That a piece of tubing from the old device remained inside her after the
surgery is not the same thing as leaving behind a device, instrument, sponge, drain or
other article that was not present when the surgery began. Based on the discussion
and rationale of the Alabama Supreme Court in fvy v.. Carraway, the Court concludes
that whether the procedure and efforts made by Dr. Suggs to remove the entire Lap
Band VG device and its components fell short of the applicable standard of care is not
“s0 apparent as to be within the comprehension of laymen and to require only
common knowledge and experience to understand it.” Ms. Cain’s negligence claim
égainst Dr. Suggs is not a claim which speaks for itself. Having failed to present
expert testimony that disputes Dr. Suggs’ testimony that he complied with the
applicable standard of care, Ms. Cain has created no genuine issue of material
disputed fact, and Dr. Suggs is entitled to the entry of a judgment as a matter of law,

Even if the Court has failed to correctly apply the retained-foreign-object
exceplion and there exists a genuine issue of material disputed fact about Dr, Suggs’
alleged negligence, he nonetheless is entitled to-a summary fudgment for another
reason. As noted earlier in the Court’s findings, both Dr. Suggs and Dr. Allen
testified that the presence of the 8 centimeter piece of silicone tubing did not cause or
probably did not cause any of the pain, incontinence, swelling, other symptoms or

. injuries for which Ms. Cain seeks damages in this case. She has presented no expert

testimony that disputes their medical opinions,

A showing of alleged negligence is not enough to withstand a summary.
- judgment absent a showing of causation. Dansby v, Hagood, 719 So.2d 839, 842
(Ala. Civ. App. 1998). To make a showing of causation in a medical malpractice
action, “the plaintiff must prove through expert medical teétimony that the alleged
negligence probably caused, rather than only possibly caused, the plaintifi’s injury,”

—4-
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University of Alabama Health Services Foundation v. Bush, 638 So.2d 794, 802 (Ala.
1994). Having produced no such expén. testimony, Ms. Cain has failed to create a
_genui'ne_ issue-of matetial disputed fact as to causation of her alleged injuries, and Dr.
Suggs is entitled to a judginent_ as a matter of law on her claim for medical
malpractice. '

It is, therefore, ORDERED AND ADJUDGED by the Court that Dr. Suggs’
Motion for Summary Jedgment is granted. Ms. Cain’s medical malpractice claim in
this case is dismissed with prejudice. This Order constitutes a final judgment that
disposes of this case. The costs are taxed to the plaintiff.

it is FURTHER ORDERED that the October 5, 2015 trial of this case is
cancelled. All motions in limine and any other pending motions are moot.

Copies of this Order shail be sent to the attorneys of record. '

DONE this 25" day of September, 2015,

/s/ STEVEN E. HADDOCK

CIRCUITJUDGE




